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Chair Luke and Members of the Committee: 

 The Department of the Attorney General supports the intent of this bill, but submits 

comments regarding the bill’s consistency with other provisions of Hawaiʻi law and the bill's 

ability to survive a constitutional challenge.  This bill would require corporations incorporated 

under Hawaiʻi law or foreign corporations authorized to transact business here to file detailed 

annual reports disclosing to their shareholders the money spent to influence elections.  We make 

three suggestions to improve the bill's chances of surviving a potential constitutional challenge 

and several drafting suggestions.  The Department respectfully asks that this Committee pass the 

bill only if these changes are made.  

 Because this bill touches upon speech that is protected under the First Amendment, we 

make three suggestions to improve the bill's chances of surviving a constitutional challenge.  The 

rationale behind the bill should be articulated in the legislative history used to support it.  

Expenditures and contributions made to influence an election are protected speech under United 

States Supreme Court precedent.  Buckley v. Valeo, 424 U.S. 1 (1976).  By law,  corporations 

are also entitled to this protected speech.  Citizens United v. Fed. Election Comm'n, 558 U.S. 

310 (2010).  This bill would require information regarding this protected speech to be provided 

to the shareholders in an annual report.  Campaign finance laws often require similar forms of 

disclosure.  Disclosure laws, if properly crafted and not unduly burdensome, are generally 

constitutional under the First Amendment.  To survive a constitutional challenge, however, the 

law must meet an intermediate form of scrutiny called "exacting scrutiny."  Under this test, the 

government's interest behind the law must be "sufficiently important" and the law must be 
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"substantially" related to that interest.  See Yamada v. Snipes, 786 F.3d 1182, 1194 (9th Cir.), 

cert. denied sub nom. Yamada v. Shoda, 136 S. Ct. 569 (2015) ("Because the challenged laws 

provide for the disclosure and reporting of political spending but do not limit or ban 

contributions or expenditures, we apply exacting scrutiny.  To survive this scrutiny, a law must 

bear a substantial relationship to a sufficiently important governmental interest.  Put differently, 

the strength of the governmental interest must reflect the seriousness of the actual burden on 

First Amendment rights.") (citations and internal quotation marks omitted).  For campaign 

finance disclosure bills, the government's interest lies in informing the electorate and restoring 

public confidence in elected government.  Id. at 1196-97.   

 Similarly, to survive review under exacting scrutiny, the disclosure interest at issue must 

be "sufficiently important."  Because the information is sought for the corporation's 

shareholders, rather than the electorate, this is a distinct disclosure interest that differs from the 

interest generally underlying most campaign finance laws.  To improve the bill's chances of 

surviving a constitutional challenge, the Legislature's interests behind this bill should be fully 

articulated in the legislative history and be of sufficient importance to meet the exacting scrutiny 

test.  This goal would be assisted by including facts demonstrating that this form of disclosure is 

necessary for effective corporate governance.  

 We recommend that the disclosure threshold ($1000 in a year, page 3, lines 15-16) be 

made consistent with existing law.  We suggest a $1000 threshold in an election period, which 

matches the threshold in current law for other campaign finance purposes.  Section 11-321(g), 

HRS.  See also Yamada 786 F.3d at 1199 (relying on $1000 threshold to uphold definition of 

noncandidate committee).  This provision would also be improved by specifying that this 

threshold is an aggregate amount (page 3, line 15).   

 We also urge the Committee to strengthen the bill by adding more cross-references to the 

definitions of the critical terms.  In addition to “contribution” and “independent expenditure,” the 

terms “election,” “noncandidate committee” and “candidate committee” should be defined by 

reference to section 11-302, Hawaii Revised Statutes.  To accomplish this, these terms should be 

added to subsection (c) of the bill.  (Page 5, lines 1-4).    

The Department urges the Committee to pass this bill only if these concerns are 

addressed.  Thank you for the opportunity to testify.   
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